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ANALY SIS OF A SUCCESSFUL
PETITION FOR REVIEW

l. INTRODUCTION

formatting rules are grounds for the Court to strik
petition. TEX. R. APP. P.9.4(i).

A petition must be bound and should have durable
front and back covers. EK. R. Arr. P.9.4(f). The front
cover must contain the case style, the case number,

There are many strategic decisions to be made in contain the title “Petition for Review”, the namétbe

drafting an effective petition for review. This s

petitioner, and the name, mailing address, telephon

addresses how advocates can design a petition tonumber, fax number, if any, and State Bar of Texas

increase the chances of obtaining review by thea¥ex
Supreme Court.

This paper will discuss persuasive techniques
utilized by successful advocates in drafting atjoetifor
review and will analyze a recent petition granedew
by the Supreme Court of Texaseéappendix). The
sample petition comes fromMission Petroleum
Carriers, Inc. v. Solomqri06 S.W.3d 705 (Tex. 2003).
In that case the petitioner obtained a reversal tial
court judgment that had been affirmed on appehis T
paper will focus on analyzing the portions of thetinple

petition that were used as vehicles for persuasion,

indicating the specific techniques used by the adias,

identification number of the lead counsel for the
petitioner. EX. R.APP. P.9.4(Q).

A petition for review must be submitted in an
original and 11 copies and be accompanied by tBed®7
filing fee. Tex. R.APP.P.9.3(b).

Deadlines applicable to petition practice.

There are numerous deadlines that must be followed
with respect to a petition for review. The petitimust be
filed within 45 days of (1) the date that the coaft
appeals rendered judgment, if no motion for relmggari
was timely filed, or (2) the date of the court ppaals’
last ruling on all timely filed motions for reheagi. TEX.

as well as suggesting other possible approachés thaR.App.P.53.7(a). A petition filed before the last ruling

might be useful in other cases.

1. FORMAL REQUIREMENTSOFAPETITION
FOR REVIEW

on all timely filed motions for rehearing is tredtas
having been filed on the date of, but after, tis faling
on any such motion.eX. R. Apr. P.53.7(b).

The filing of a motion for rehearing in the couft o

Texas Rule of Appellate Procedure 53.2 addresses appeals is no longer required before seeking rigligfe

the formal requirements for a petition for revieivhe
required contents of a petition for review aredows:

(a) Identity of Parties and Counsel
(b) Table of Contents

(c) Index of Authorities

(d) Statement of the Case

(e) Statement of Jurisdiction
(f) Issues Presented

(g) Statement of Facts

(h) Summary of the Argument
(i) Argument

(j) Prayer

(k) Appendix

TeEX.R.APP.P.53.2. In addition to the formal content
and filing requirements, specific formatting is als
required. For instance, the petition must be pdrih
13-point font, except footnotes, which must be no
smaller than 10-point font. EK. R.APP.P.9.4(e). The
text must be double-spaced, but footnotes, block
guotations, short lists, and issues or points @ranay
be single-spaced EK. R.APP. P.9.4(d). Margins must
be at least one-inch on both sides and at the tidp a
bottom. EX.R.APP.P.9.4(c).

Petitioners should be aware that the use of
footnotes, smaller or condensed typeface, or cotagac
or compressed printing in order to avoid the liroitthe

Supreme Court. It should be noted that a petitiomay
not file a motion for rehearing in the court of 2pfs once
a petition for review has been filed in the Supr&paert,
unless the court of appeals has modified its opir@p
judgment after the petition for review is filedhdfiling
of a petition for review by one party, however, sio®t
preclude another party from filing a motion foreahning.
TEX. R.APP. P.53.7(b).

Any other party required to file a cross-petitioaym
do so within 45 days after the last timely motiam f
rehearing is overruled or within 30 days after any
preceding petition is filed, whichever date is tatéex.
R. Apr. P.53.7(c). A response must be filed within 30
days after the petition is filed, and any reply trhesfiled
within 15 days after the response is fileEXTR. APP. P.
53.7(d) & (e).

The Clerk’s office is now in charge of ruling on
routine extension motions. Andrew Webéniernal
Procedures of the Supreme Cqustate Bar of Texas,
Practice Before the Texas Supreme Court (2004 )pteha
2, at 5. Generally, for good cause, the Clerkficefwill
routinely grant a motion for extension of time tie fa
petition for review. An extension may only be geah
however, if a party files a motion no later thanddys
after the last day for filing the petitioneX. R. Appr. P.
53.7(f). An extension may also be granted to extéed
time to file a response or reply upon requestpsrdy.|d.
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[1l. WHAT DOESITTAKETOGETAPETITION
GRANTED?
What are the chances of getting a petition granted?
Based on statistics from the last few years, a
petition generally stands a 10% to 12% chanceiofjbe
granted. Justice Deborah G. Hankinson, Warren W.
Harris, & Tracy C. Templelssue Drafting/Issue
Spotting State Bar of Texas, 17th Annual Advanced
Civil Appellate Practice Course (2003), Chapterdt2,
5. Although the number of petitions filed in 2003
dropped somewhat from previous years, the charfces o
the Court granting a petition has remained relitive
unchanged.

What factors do the Justices consider in deciding t
grant or deny a petition?

The process and manner of reviewing a petition is
different for each JusticeThe extent of the review
varies greatly and can range from a cursory re\aéw
the issues presented or summary of the argumeat, to
full review of the entire petition. SeeDouglas W.
Alexander & Lori PloegerCrafting Your Petition for
Review State Bar of Texas, Practice Before the Supreme
Court of Texas (2004), Chapter 5 at p. 3, 9. Galher
speaking, the Justices will often spend no mone 1ita
15 minutes reviewing a petition, and sometimetefss.

Id. at 2;see als@?amela Stanton BaroDrafting Issues

in the Texas Supreme Courbtate Bar of Texas,
Advanced Civil Appellate Practice Course (2001),
Chapter 6, at 2.

In deciding to grant a petition, the Supreme Court
of Texas considers the following factors:

(1) whether the justices of the court of appeals
disagree on an important point of law;

(2) whether there is a conflict between the cooirts
appeals on an important point of law;

(3) whether a case involves the construction or
validity of a statute;

(4) whether a case involves constitutional issues;

(5) whether the court of appeals appears to have
committed an error of law of such importance to
the state’s jurisprudence that it should be coedtct
and

This information is derived from the Supreme Court
of Texas annual report maintained on the TexascOftif
Court Administration website at the following adske
http://www.courts.state.tx.us/publicinfo/ AR2003/szgeloa
d_trends.pdf

(6) whether the court of appeals has decided an
important question of state law that should be, but
has not been, resolved by the Supreme Court.

TEX. R. ApPP. P. 56.1(a). Even if jurisdiction may be
proper under such grounds as a conflict amongdabgs

of appeals, the Court generally will not grant #tjman
unless it satisfies one of these above factors iand
deemed an appropriate vehicle for expressing thetSo
declarations of law. SeeElizabeth V. RoddWhat is
Important to the State’s JurisprudenceState Bar of
Texas, Practice Before the Supreme Court of Texas
(2003), Chapter 6, at $pe alsdlex. R. AprP. P. 56.1(a)
(1), (2); TEX.R.APP.P. 53 (comment). In addition to the
factors listed above, the quality of the briefiranalso
affect the Court’s decision to grant or deny atjpeti See
Rodd at 4. Therefore, the goal of any petitiortas
highlight one or more of these factors, in the nobsar
and organized manner possible, in order to perstrede
Supreme Court that the petition is worthy of being
granted. The remainder of this paper will focushow

to accomplish these goals.

What themes should be emphasized, or avoided, when
attempting to persuade the Court?

Although there are many reasons the Court may
choose to grant a petition for review, the mostangmnt
factor is whether the case presents a question of
importance to the jurisprudence of the state. The
following are a few themes a petitioner might wamt
emphasizé:

*An issue of first impression that is likely to
recur?

*An issue for which statewide uniformity is
important?

eIssues on which courts of appeals are likely to
be misled or confused by the court of appeals’
opinion.

2 These examples are drawn from a paper by Court
Staff Attorney, Elizabeth “Ginger” Rodd. Elizabeth Rodd,
What is Important to the State’s Jurisprudenc8tate Bar of
Texas, Practice Before the Supreme Court of Te28863),
Chapter 6.

3 Some Justices prefer that novel issues first
“percolate” through the courts of appeaRoddat 2.

* The concern has been raised that this requires the
Court to engage in an undesirable amount of ewection.
Rodd at 3.
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*An issue that allows the Court to decide 10. Even if the case presents a rather dry fapioalire,
whether Texas will follow a national trend in analogizing the factual scenario of a petition toase
a developing area of the law. involving more interesting facts may provide a more
entertaining or provocative reading experierideat 10.
*An issue that provides the opportunity to the Additionally, describing the debate between courts
Court to clarify one of its previous opinions or legal scholars on a particular issue can prodde
that is being misapplied by the lower courts. broader context for the analysis, while also présgrthe
issue to the Court in a more interesting manrner. An
*An issue on which the courts of appeals are attempt to persuade the Court that the issues iezgbe
divided. would provide an intellectually stimulating expere
can go far in persuading the Court that the petito
*An issue for which the court of appeals’ worth the Court’s time to review.
opinion conflicts with long-standing An additional tool that should not be ignored is th
precedent. use of visual aidsOften, a simple diagram outlining the

possible outcomes of a particular decision, or atobf
A special emphasis on issues such as the above mighthe positions various courts have taken on an jssare
increase the likelihood that the court will grant a provide added impact to a petition, while crystatlg the
petition. Additionally, a petitioner should be waof petitioner’s position.Id.
including issues that, either the Court will nondi
important, or that might actually discourage thau€o  A. A Persuasive Table of Contents

from granting the petition. Forinstance, the G@not Tex. R. App. P.53.2(b) — Table of Content3he
likely to find a case important if it involves aighly petition must have a table of contents with refeesno
fact specific complaint that is unlikely to recor,the the pages of the petition. The table of contentstmu
legal sufficiency of particular evidence. BarorRat indicate the subject matter of each issue or paint,
group of issues or paints.
IV. STRATEGY |IN DRAFTING THE A persuasive table of contents should outline the
DIFFERENT PARTSOF A PETITION arguments that will follow. The outline in the kakf

Itis imperative that the advocate grab and maintai contents is not only an organizational tool, butethod
the attention of the Justice upon first glance hif t  to convey the logic of the argument.
petition, and be as concise and persuasive ashpassi An effective outline conveys the structure of the
Because sections of the petition other than theraegt argument in a reduced fashion that also highlighés
section can have persuasive force (i.e. the table o connections between the arguments. With an e¥iecti
contents, summary of the argument, and issues outline structure, the logic of the petitioner'gament is
presented), these other sections cannot be dradted clear from the outset. The reader can easilyteeentin
mere afterthought. The advocate should pay as muchpoints, and the supporting substructure. An eféecti

attention to the drafting of the non-argument ssstiof outline structure itself can serve as an additisnaimary
the brief as to the argument section. of the argument. A reader should be able to see th
structure of the argument in the outline and caheliinat
Maintaining the interest of the Court the petition is worthy of deeper consideration.
Although a petition is limited to 15 pages, the An outline should provide enough layers of detail s

interest in the petition may wane before the reader that the Court can understand the argument without
reaches the halfway point. There are a variety of referring to the rest of the petition. The sany@étion
methods for holding a reader’s attention. Foraneg, provides a brief, yet effective outline in the &lif
focusing on some of the more colorful facts of aeca  contents. The sample petition conveys the substahc
can break up the sometimes monotonous tone of athe issues presented within a logical frameworkie T
petition. Robert B. Dubosé&gegal Writing: Tools for outline is also eye catching. Suggesting thatthet of
Helping the Court State Bar of Texas, 27th Annual appeals has created a new tort, undermined the
Advanced Civil Trial Course (2004), Chapter 349at employment at-will doctrine, and has drawn Texasobu
the mainstream of American jurisprudence are desart
demanding attention.

® The views are mixed among the Justices as to A series of unremarkable assertions of error can
whether a legal sufficiency complaint can be imorto the result in the petition being cast aside with otlg tost
jurisprudence. Rodd at 5. Additionally, legal fatiéncy cursory examination. SeeJustice Craig T. Enoch &
issues have been increasingly reviewed by the Qotgtent Michael S. Truesdaldssues and Petitions: The Impact

years, bOlIJt usually only in conjunction with otherportant on Supreme Court Practic81 S.MARY’SL.J.565, 590-
issues.ld. at 8.
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91 (2000)(“A justice reviewing a petition may bdein

tell immediately, based on review only of the issue
presented, that the case is not one warrantingeswgpr
court review.”). The sample petition grabs ati@miin

a very short and concise outline of the argumditite
outline of the argument in the sample petition dogts
include throwaway statements such as, “The court of
appeals erred.” Rather, the sample petition laluiisn
the entire argument to a few key phrases thatasiéye
digested, and it encourages the Court to readduinito
the petition.

Although some petitions include the issues
presented in the table of contents, this is often
unnecessarily redundant with the statement of gssue
presented, which appears a few pages after the ¢ébl
contents. Ex. R. Appr. P. 53.2(f). The outline of the
argument in the table of contents should adequately
convey the substance of each issue.

B. Statement of the Case

TeEX. R. ApPP. P.53.2(d) — Statement of the Case
The petition must contain a statement of the chae t
should seldom exceed one page and should not discus
the facts.

The statement of the case is designed to provae th
Court with a quick reference tool for the most basi
information of a case. It is not an opportunityatgue
the merits. The statement must contain the fotavi

(1) a concise description of the nature of the case

(2) the name of the judge who signed the order or
judgment appealed from;

(3) the designation of the trial court and the dgun
in which it is located;

(4) the disposition of the case by the trial court;
(5) the parties in the court of appeals;

(6) the district of the court of appeals;

(7) the names of the Justices who participated in
the decision in the court of appeals, the author of
the opinion for the court, and the author of any
separate opinion;

(8) the citation for the court of appeals’ opinidn,
available, or a statement that the opinion was

unpublished; and

(9) the disposition of the case by the court of
appeals.

TeEX.R.APP.P. 53.2(d). The sample petition’s statement

of the case appropriately apprises the Court of the

necessary procedural information without argument.
Although the statement of the case may be in

narrative or tabular format, the Justices havecadd

they prefer the tabular format, as utilized by shenple

petition. Alexander & Ploeger at 7. Factors waigh

against a narrative format are that a narrativeé&is not

as easily referenced and may be more difficulestrict

to a single page, as suggested by Rule 53.2(d).

C. Statement of Jurisdiction

TEX.R.APP. P.53.2(e) — Statement of Jurisdiction
The petition must state, without argument, thesakihe
Court’s jurisdiction.

The Supreme Court of Texas has jurisdiction as
prescribed by Texas Government Code section 22.001.
That section provides that the Supreme Court has
jurisdiction of cases arising from the courts gb@gls in
the following situations:

(1) a case in which the Justices of a court of ajspe
disagree on a question of law material to the
decision;

(2) a case in which one of the courts of appedtisho
differently from a prior decision of another coaft
appeals or of the supreme court on a questiomof la
material to a decision of the case;

(3) a case involving the construction or validifygao
statute necessary to a determination of the case;

(4) a case involving state revenue;

(5) a case in which the Railroad Commission is a
party; and

(6) any other case in which it appears that arr efro
law has been committed by the court of appeals, and
that error is of such importance to the jurisprugen

of the state that, in the opinion of the supremet;o

it requires correction, but excluding those cases i
which the jurisdiction of the court of appeals iade

final by statute

TEX. Gov'T CODE §22.001(a). Generally, the statement
of jurisdiction is simply the section in which thetitioner
informs the Court of the basis of its jurisdictigire.
conflict in the courts of appeals, an error impotta the
jurisprudence, statutory interpretation, etc.) withany
elaboration. Ex.R.APP.P. 53.2(e).

The sample petition provides only a brief statement
of jurisdiction, which is all rule 53.2(e) requiresThe
petition provides two bases for jurisdiction: 1gamflict
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exists in the courts of appeals, and 2) the cofirt o
appeals has committed an error of law of such
importance to the state’s jurisprudence that iugthbe
corrected. Petitioner then cites to the casesctatict
with the court of appeals’ opinion.

In order to highlight the conflict among the lower
appellate courts, a tool often used by the autbbilsis
paper is to state the holding of the court of afgea
which the petitioner has based its petition, anghth
include a very brief parenthetical after each dotifig
case stating the holding of the cas®arenthetical
explanations can be helpful to explain briefly way
conflict exists. Alternatively, if there is a case that is
squarely in conflict and is based on similar fatit
petitioner might want to briefly state in one semnt
how that opinion specifically conflicts with othemses,

did not significantly reduce the available space fo
briefing the first and second issues. Also, thedtissue
gave the drafters an opportunity to argue the tigef

the court of appeals’ holding, and provided an toiofl
contextual link to the effect of the court of aplséa
opinion on Texas jurisprudence. Consequently, the
benefits of including the third issue presumablyglied

in favor of its inclusion.

Generally if more than one issue is raised in the
petition, the issue that is the most likely to pede the
Court to grant the case should be the first issised.
Alternatively, an issue that has a reasonable hanhc
disposing of the entire case, without the necessity
addressing any other issue, might also be raisgtd fihe
first issue in the sample petition has both of déises
characteristics. The assertion that the courtppleals

and merely reference other cases with less direct created a new tort that would trump a longstanding

conflicts. So long as they do not lapse into guarent,
these approaches can persuasively highlight bah th
conflict in the courts of appeals’ holdings andidseies
of importance to the jurisprudence of the state.
D. IssuesPresented
TeEX. R. ApP. P.53.2(f) — Issues Presentedhe
petition must state concisely all issues or points
presented for review. The statement of an isspeioit
will be treated as covering every subsidiary questi
that is fairly included. If the matter complained o
originated in the trial court, it should have been
preserved for appellate review in the trial courida
assigned as error in the court of appeals.
Narrowing the issues presented

Generally, a petition for review should only pretsen
the petitioner’s one or two best issues. Bardh dne
or two issues can be effectively briefed within ttte
page limit for petitionsSeelustice Deborah Hankinson,
Framing Issues Under the New Rules: A View from the
Supreme Coust5 THE APPELLATE LAWYER 4
(Houston Bar Ass’n Appellate Practice Section Winte
1998-1999). Raising a larger number of issueseto b
briefed in the petition diminishes the availablaspfor
presenting the one or two best issues in the lossilge
manner. Additionally, the impact of the one or tvest
issues may be lost among a large number of
jurisprudentially less important issues.

Another reason to limit the issues presented is tha
a petitioner is less likely to adequately briefaltitude
of issues if full briefing is granted because of &0
page limit for briefs on the merit$SeeHankinson at 4.
Although the petitioner may believe the court gieals
erred in many ways, it hinders the likelihood oé th
petition being granted if all those ways are préesgfor
review.

Although the drafters of the sample petition chose
to include a third issue in the sample petitioe, igsue

principle of Texas law is likely to grab the atientof the
Court and is very persuasive. Additionally, if @eurt
ruled in favor of the Petitioner on that issugyduld have
been unnecessary for the Court to address theistuss
presented. In fact, the opinion issued by the &upr
Court in the case involving the sample petitioiméitely
addressed only the first issue, never reachingther
issues raised in the petitiohlission Petroleum Catrriers,
Inc. v. Solomon106 S.W.3d 705, 716 (Tex. 2003). Had
the Court ruled differently on the first issue, reser, it
would have been necessary for the Court to addiness
remaining issues.

Selection of the issues presented

Certain issues may be more attractive to the Court
than others. An issue that provides the Court an
opportunity to prevent a radical change in Texasiga
much more likely to be granted than an issue thp¢ars
more like error correction. Hankinson, et al. a(*&
number of the justices on the Texas Supreme Court
believe that the primary purpose of the supremetasu
not error correction, but to focus on the state's
jurisprudence.”). For instance, in the sampletjpetithe
drafters have chosen issues that 1) alert the Goulne
recognition of a new tort by the court of appedlatt
threatens to undermine a long-protected doctrine of
employment law, 2) raises the threat of the exmansf
mental anguish recoveries, and 3) raises the quresti
what evidence is sufficient to show malice undes th
newly recognized tort. These issues are liketyréd and
hold the Court’s attention and encourage a mon®tigh
consideration.

If there are issues that the advocate believesl@éhou
be raised, but are not truly important to the pmislence
of the state, the issues can be preserved fobffigfing
by listing them as unbriefed in the issues preskente
Baron at 3. The sample brief provides a good exampl
this practice.
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Crafting the issues presented effectively conveys the importance of the issues by
There is debate among the appellate bar regardingemphasizing particular results that will flow frotine
the most effective format for an issue presented. court of appeals’ opinion and by the selection of

Alexander & Ploeger at 10. One approach consfsis o  particular language that grabs the attention ofGbart.

question to be answered by the Court, precedediby t  For instance, the sample petition suggests thatetort

or three sentences providing a glimpse at the &hetud was created by the court of appeals. The sampiltope

legal underpinnings of the issulel. at 10-11 A second also alerts the Court that the new tort recognltzgthe

approach consists of a concise one sentence quéstio  court of appeals brings with it the relatively hand

the Court. I1d. A third approach consists of a one contain element of “mental anguish.” Both of thissees

sentence question crafted with sufficient detail to will draw the attention of the Court.

interest the Courtld. Additional language that might have been useddn th
Regardless of the approach utilized, the drafter issues presented to further grab the attentioheo€burt

must be careful not to constrain the question ® th mighthave been an explicit reference to punitammdges

specific facts of the case so that the answer ¢o th in issue 3, or alerting the Court that the at-will

guestion would only resolve the case at hand. employment doctrine is in jeopardy.

Alexander & Ploeger at 10. Such an answer woutd no

impact the jurisprudence of Texas and is lessyii@be E. Statement of Facts

considered by the Courtild. Whichever approach is Tex. R. App. P.53.2(q) — Statement of FacfEBhe
employed, the advocate should endeavor to connectt petition must affirm that the court of appeals emtly
issues in the case with the effect they will hawéuture stated the nature of the case, except in any pdatis
cases, as well as on Texas law generdtlyat 11. pointed out. The petition must state conciselywitidout

An additional consideration in crafting the issues argument the facts and procedural background pertin
presented is the framing of the issues. Some adesc  to the issues or points presented. The statemesit meu
prefer to frame an issue so that there can be amy supported by record references

answer — the one the drafter is advocatiigat 10-11. The statement of facts, although generally not the
Other advocates prefer a more broad issue for which mostimportant part of the petition, provides tbeessary
there may be more than one ansverat 9-10. context for understanding the actions of the taad

The purpose of this latter approach is simply to appellate courts, as well as for understanding the
interest the Court in the case with a more neutral complaints of the petitioner. The statement offagust
posture. Id. at 11 (citing Baron at 7). Essentially the include record citations for every factual assertizade.
issue presents the question as an important obe to  An assertion without cited support could be intetpd as
answered, regardless of the impact on the petitione inappropriate argument, or may be disregardededntir
The “neutral” issue approach may be more usefihieat In either situation, the petitioner's credibilitys i
petition for review stage, when the sole purpos®is  diminished and the persuasive opportunity lost.

persuade the Court to take the case, than in lanetise Accuracy is extremely important. A petitioner’s
merits, when advocates are also seeking to persbade credibility can be destroyed through inaccurataticns
Court on the merits. Alexander & Ploeger at 7-8. or an unreasonable spin placed on the facts. Jgng

“Frequently, a justice may decide to deny a petitio important that the drafter verify the accuracy df a
based solely on a review of the issue presentetidy  citations. It is also advisable that the drafteven
petition.” Enoch & Truesdale, at 588. The issues someone else review the portions of the recordl cite

should be framed in a manner that provides a bread order to give an unbiased evaluation.

of how the issue will affect the law of Texas. The statement of facts should never include
Hankinson, et al. at 6. The sample petition argument. EX.R.APP.P.53.2(g). This does not mean,
accomplishes this goal by framing each issue mdef however, that the statement of facts cannot beipsige.
what effect the court of appeal’s opinion will hawe The sample petition provides an excellent example o
Texas law generally, not the petitioner specificall characterizing the underlying facts of the casermanner

Careful selection of the language in an issue can supportive of the petition, without arguing.

convey to the Court the importance of that issue. First, the sample petition’s statement of facts
“Because petitions are denied by default . . . the portrays the underlying accusations in terms of

statement of issues must be framed in a way that defamation, rather than negligence. The stateroknt
convinces at least one justice that further revisw  facts also points out that the case was origirfdéd as
warranted.” Hankinson, et al. at 7. Without catef a defamation case, and then describes the allegedly
issue framing and language selection, the issucou tortious conduct in defamation terms, such as the
appear mundane and not worthy of review. accusation that “the disclosure of the test resaltgher

The sample petition’s “issues presented” section employers ruined his name.” These facts portrax#se
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as one not properly raised in negligence.

Second, the sample petition’s statement of facts
points to specific facts in support of the “no eride of
malice” argument contained in issue 3 of the pmiti
The statement of facts specifically emphasizesttiet
drug testing was done “for safety reasons” and, that
although petitioner regretted it, the respondedtthde
fired.

Third, the sample petition’s statement of facts
includes closing argument material arguing that an
employer must owe a duty of fairness to an employee
and indicating that the goal of the lawsuit was to
undermine the employment at will doctrine. Thesad
highlight the assertion that the respondent isygitang
to change Texas law.

Although the above facts do not necessarily impact
the case’s importance to the jurisprudence of taee s
they do establish a necessary contextual framewark,
it also provides a glimpse at the type of outcohma t
might be expected if the court of appeals’ opirgnot
reversed.

F. Statement of Jurisprudential Importance

The jurisprudential importance of a case must be
addressed in the argument section of the petifiar.
R.AppP. P.53.2(i). The drafters of the sample petition

seldom be more than one page in length. The suynmar
should strike at the heart of the argument in asiderds
as possible. The summary cannot be a mere general
overview. It should identify specific reasonsdoanting
the petition, and leave further development angstip
for the argument section of the petition.

The summary of the argument in the sample petition
reduces the argument to the following points:

*The court of appeals recognized a negligence
theory that eviscerates the at-will rule.

*The court of appeals mishandled mental
anguish in a manner inconsistent with Texas
law.

*The court of appeals has blurred the lines
between negligence and other causes of action.

*The Court might want to take the opportunity
to rule on the economic loss rule.

The sample petition’s argument section contains an
additional argument, not included in the summarthef
argument, addressing the legal sufficiency of theéence
on the malice element of punitive damages. This

also chose to include a separate section on theargumentis nota necessary element to be includbe

jurisprudential importance of the case. Although a

summary of the argument because it is not cerdrdle

unorthodox approach, the sample petition’s separate arguments for the Court to take the case. The issue

statement of jurisprudential importance certainigos
the attention of the reader. Not only is the stetiet a
separate section, it also is referenced in theetabl
contents, which may cause the reader to proceecthyir
to this important discussion.

The statement of jurisprudential importance in the
sample petition presents a picture of the caséién t
abstract, pointing out to the Court the effect thatcase
will have outside the specific facts of the cakater in
the argument section, the sample petition ties this
abstract effect into the specific factual circumsts of
the case, giving a compelling context to persuade t
Court that this case is the best vehicle for reingwhe
issues presented.

G. Summary of the Argument
TeEX. R. App. P. 53.2(h) — Summary of the
Argument The petition must contain a succinct, clear,

essentially a no evidence argument that is probizialy
specific and not important to the state’s jurisgnick.

H. Argument

TEx. R. App. P.53.2(i) — Argument The petition
must contain a clear and concise argument for the
contentions made, with appropriate citations to
authorities and to the record. The argument neetl no
address every issue or point included in the statgrof
issues or points. Any issue or point not addressayl be
addressed in the brief on the merits if one is estied by
the Court. The argument should state the reasodineh
Supreme Court should exercise jurisdiction to hiksar
case with specific reference to the factors liste®ule
56.1(a). The petition need not quote at length frwmm
matter included in the appendix; a reference to the
appendix is sufficient. The Court will consider twairt
of appeals’ opinion along with the petition, sotstaents

and accurate statement of the arguments made in thein that opinion need not be repeated.

body of the petition. This summary must not merely
repeat the issues or points presented for review

The summary of the argument should include: (1)
the one or two most persuasive arguments for granti
the petition, which should focus on the jurisprutin

The argument section of a petition for review is
generally structured in one of two ways. The draftay
choose to divide the argument into one sectionessiing
the reasons the Court should grant the petitiom, an
another addressing the merits of the c&seAlexander

importance of the issues; and (2) a roadmap of the & Ploeger at 12-14. The drafter also might chodee t

arguments. The summary of the argument should

method favored by the authors of this paper which
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involves combining both of these tasks in a single
argument section. The former method highlights the
reasons the Court should take the case by placosgt
arguments in a separate, independent section ghat i
easily referenced and clearly stands out to thertCou
The latter method, however, affords a greater
opportunity to persuade the Court that the petition
provides an appropriate vehicle for the Court teadp

on the issues. It does so by providing the cordéttie
case alongside the reasons why it is importantHer
Court to speak on the issues.

“repair the split between the Beaumont court’s
decision and a pair of 1993 decisions from
Austin and San Antonio.’ld. at 13.

The above quotations are designed to demonstraite to
Court the far reaching and damaging effects otthet
of appeals’ opinion. A petition for review thatabines
the merits and jurisprudential importance elementse
argument section should include language of a amil
character, woven throughout the argument.

The argument section also provides support for the

The sample petition uses a hybrid of these two position that the case is an appropriate vehictettie
methods by including a Statement of Jurisprudential Court to express its views on the issues by usinguage
Importance separate from the argument section. The such as, “This case presents a suitable vehictiréoving
argument section then proceeds on the path of lines and confining Texas tort-law to its propehee”
combining a discussion of the merits along with the and “This case provides a suitable vehicle for fadsing
reasons it is important for the Court to grantaagtion. the economic loss rule], if the Court chooses tress

The argument section in the sample petition that larger doctrinal issue.” Sample petition ansl 13.
attempts to persuade the Court that it should grent  Although the Court ultimately did not choose to s
petition by continually drawing the Court back teet the economic loss rule, it was still advisableriadpthat
reasons the court of appeals’ opinion will reach fa issue to the Court’s attention, because the pdaticassue
beyond the confines of this one case. The petition raise had not been resolved by the Court, and thatC
stresses the importance of the issues by using themight be seeking an appropriate case in which toess
following language: it.
The drafters of the sample petition also emphasize

*"This holding creates a new exception to the
at-will rule.” Sample petition at 6.

*"The decision below stands in direct conflict
with the decision of the other courts of
appeals.”ld. at 7.

*The court of appeals’ opinion recognizes “a
cutting edge legal theory that plaintiffs have
been trying in recent years, all across the
State.” Id.

*"The ensuing litigation not only will burden
the courts, but it will chill the right to
terminate employees . . . Id. at 8.

*"Given the important purposes served by the
at-will rule, the Beaumont court’s assault on
the rule should be repelledId.

*The court of appeals “has effectively created
a new basis for recovery of mental anguish
damages . . . .ld. at 10.

*"This doctrinal mix-and-match simply
underscores the damage that will be done to
Texas jurisprudence if the court of appeals’
opinion is not corrected.1d. at 12.

* The Court’s intervention is required to

the importance of the case by effectively commutiriga
that the court of appeals has thrown open the daor
negligence law, mental anguish recoveries, andtipeni
damages. This increases the sense of urgencyein th
petition by essentially telling the Court, “If yolo not act
now, all may be lost.”

The drafters of the sample petition also portray th
court of appeals as a rogue among courts in Texas,
suggest that the result would have been differfemtli
the appeal had been brought in a different court of
appeals. The drafters have done so by specifically
pointing out that, “If this appeal had gone to Anigir
San Antonio, Solomon would have lost.” Sampletjmeti
at 14. The argument that the court of appealsifndase
must be reined in is an appeal to the desire fifoumity
among the courts of appeals, which is not only irfgpud
to the jurisprudence, but also is a specific groiamdhe
Court’s jurisdiction. SeeRodd at 3; Ex. Gov’' T CODE
§22.001(a).

In sum, the argument section in the sample petition
continually returns to the most central theme of a
persuasive petition for review: if the Court does step
in now, the effect of the court of appeals’ deaisiuill
irreparably harm Texas law.

I. Prayer

Tex. R.ApPp. P.53.2(j) — Prayer The petition must
contain a short conclusion that clearly states iia¢ure
of the relief sought.

The TRAPs require a prayer that clearly states the
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nature of the relief sought. EX. R. APP. P. 53.2()).
Generally, a simple request that the petition laetgd,

as is contained in the sample petition, may beceift

to fulfill this requirement. It may also be adviéa,
however, to inform the Court of the specific relief
requested if the Court should grant the petitiaor (f
example, “Petitioner asks this Court to grant gstion

for Review, reverse the judgment of the court of
appeals, and render judgment in Petitioner’s féyor.

V. CONCLUSION

Because a petitioner only has a small window in
which to grab the Court’s interest, careful atiemtinust
be paid to all sections of the petition for revieWith
careful selection, framing, and presentation of¢hees
as important to the jurisprudence of the state, the
petitioner can increase the chances that the @alirt
grant review. By following the example of the sdenp
petition analyzed in this paper, a petitioner Wwale in
their hands the tools necessary to accomplish this
difficult task.
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